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CHAPTER 3. RIPARIAN CORRIDOR DEVELOPMENT GUIDELINES

…
Guideline 1C: Setback Areas
Background: Development adjacent to riparian habitats generally should be set back 100 feet from the outside edge of the riparian habitat (or top of bank, whichever is greater) to reduce anticipated impacts to riparian biotic communities and hydrologic regimes. The "riparian edge" is the outer boundary of existing riparian vegetation; for trees the dripline is the outer boundary.
Riparian habitat values can be reduced when buildings, impervious surfaces and ornamental landscape areas are located directly adjacent to the corridor. Impacts may include: loss of groundwater recharge, reduced stormwater detention and filtration, disturbance to wildlife breeding and/or foraging from excessive noise and/or night lighting, loss of edge habitat that reduces value of the corridor for many wildlife species and the introduction of non-native plant and animal species that reduce riparian habitat quality.

The establishment of an appropriate riparian setback area between the corridor and urban development can prevent these impacts and preserve the continuity of the City's riparian environments. Setback areas, or buffer zones, also provide visual transition from developed areas to stream corridors; they allow trails and other recreational uses to occur outside high impact stream channel and riparian zones; and they can protect cultural resource sites which often occur adjacent to stream corridors.

The following setback guidelines are intended to provide basic site design guidance for new development adjacent to a riparian corridor. Setback distances for individual sites may vary if consultation with the City and a qualified biologist
, or other appropriate means, indicates that a smaller or larger setback is more appropriate for consistency with riparian preservation objectives.

Specific setbacks may also vary depending upon site-specific agency requirements, such as the SCVWD standard easement/dedication requirements for flood control purposes or the U.S. Army Corps of Engineer's application of the Clean Water Act and protection of wetlands. The setbacks described in Guideline 1C and listed in Table 3 are generally minimums; greater protection may be needed depending upon site-specific analysis of habitat conditions and the proposed development.

Riparian Setback Area: The riparian setback area is intended to protect riparian habitat values from direct and indirect human -induced impacts. The setback area should be sufficient to preserve/create the "edge effect" attribute of the habitat, buffer the impacts of adjacent human activities, and provide avenues for wildlife dispersal. General guidelines for minimum setback depths depending upon the proposed land use, are discussed below and listed in Table 3. Where the exact edge of the riparian corridor is not evident and/or the nature or condition of the habitat is not clear to public agency and private planners, architects, engineers, etc., a qualified biologist should be consulted to establish the location of the riparian edge and/or to advise on a more appropriate setback treatment. For private development projects, the developer should be responsible for costs associated with the work of the biologist.

Riparian Setback 
Dimensions. All buildings, other structures (with the exception of bridges and minor interpretative node structures), impervious surfaces, outdoor activity areas (except for passive or intermittent activities) and ornamental landscaped areas should be separated a minimum of 100 feet from the edge of the riparian corridor (or top of bank, whichever is greater).

Setback Exceptions: Exceptions to the 100 foot setback may be considered in some limited circumstances as long as basic riparian habitat protection objectives are achieved. Circumstances which may warrant consideration of setbacks less than 100 feet include:

•   Locations in or near Downtown San Jose
.

•   Urban infill locations where most properties are already developed and parcels are generally small (one acre or less)
.

•   Sites adjacent to small lower order tributaries 
whose riparian influence does not extend to 100 feet.

•   Sites with unusual geometric characteristics and/or disproportionately long riparian frontages
.

•   Pre-existing one or two family lots, or usable yard areas, but only where a frontage road is infeasible and the building setbacks are consistent with all riparian setback requirements.

•   Sites which are being redeveloped with uses that are similar to the existing use or are more compatible with the riparian corridor than the existing use and the intensity of the new development will have significantly less impact on the corridor than the existing development. "Impact" should be measured by relative compatibility of use as well as setback, height, site coverage, mass, activity, noise, etc.

•   Instances where implementation of the project includes measures which can protect and enhance the riparian value of the corridor more than could a 100-foot setback.

•   Recreation facilities deemed to be a critical need and for which alternative site locations are limited.

•   Utility or equipment installations, or replacement of existing ones, which involve no significant disturbance to the riparian corridor during construction and operation, and generate only incidental human activity.

If one or more of the above circumstances is present, a reduced setback may be considered if:

•   There is no reasonable alternative 
which avoids or reduces the encroachment into the setback area. 

•   The reduced setback
 will not significantly reduce or adversely impact the riparian corridor.

•   Uses are not fundamentally incompatible with riparian habitats (see Section IB in Compatible Land Uses.)

•   There is no evidence of stream bank erosion or previous attempts to stabilize the stream banks which could be negatively affected by the proposed development.

•   The granting of the exception will not be detrimental or injurious to adjacent and/or downstream properties.

•   A qualified biologist, stream hydrologist and/or other appropriate professional 
has confirmed in writing the above conditions as well as a program to achieve the objectives below.

Habitat Protection Objectives: Building, paving and activity setbacks, including reduced setbacks, should in all cases be sufficient to avoid property damage from floods and flood-related erosion and be sufficient to protect habitat values and water quality as follows:

•   Habitat Value: In a stream environment, the shade canopy provided by the trees and bushes is one of the most critical elements of riparian quality. No infringement should be allowed on such habitat.

-
New development or activities will not interrupt or threaten the continuity of the riparian habitat and will not preclude restoration of vegetation along a creek channel where upstream and downstream habitats are of good quality.

-
The setbacks are sufficient to protect sensitive species and their habitat from the impacts of human and urban activity, (noise, lights and human traffic).

-
Any encroachment will not significantly reduce the amount of moisture streamside vegetation receives from natural drainage which percolates down from the uplands. On lands adjacent to streams, the vegetation needs rainfall runoff along the banks in order to maintain moist conditions.

-
The ground and vegetation within the riparian corridor remain undisturbed unless disturbance is necessary for resource protection or enhancement purposes or to accommodate a crossing consistent with these guidelines.

•   Protection from Erosion and Stream Meander: private property adjacent to or downstream from an eroding and meandering stream channel should be protected from damage due to erosion and sedimentation.

-
Buildings and impermeable surfaces should not be constructed where they may be affected by increased flood flows or shifting channels.

-
Buildings and impermeable surfaces should not be constructed where they may increase the rate and amount of storm water runoff, erosion and sedimentation. Therefore, it is particularly important that construction of buildings arid impermeable surfaces should not occur in areas which exceed 15% slope and are within 100 feet of a riparian edge.

•   Water quality: Water quality and groundwater recharge should be protected by incorporating conditions which promote:

-
Prevention and control of erosion and sedimentation.

-
Preservation of natural drainage systems.

-
Protection of wetlands.

-
Avoidance of impermeable surfaces on areas mapped by the SCVWD as recharge areas. 

-
Control of site runoff to avoid drainage of toxic or other incompatible substances into the stream and to minimize potential erosion.

Mitigations and Conditions: Projects with setbacks less than 100 feet should be conditioned to any measures necessary to ensure compliance with the purpose of these guidelines:

•   Minimum reduced setbacks should be no less than 50 feet or, in urban infill areas
, no less than 30 feet or no less than the average of existing setbacks on adjacent properties, whichever is greater.

•   Minimum reduced setbacks for those limited redevelopment sites described under the Setback Exceptions section above should represent some significant improvement over the existing setback conditions and should never be less than 30 feet.

•   Reduced setbacks for pre-existing one or two family lots should be measured from property lines, or if necessary, from fencing that separates the usable yard from the setback area which should remain unused and undisturbed except for the addition of riparian plantings.

•   Surface treatment to prevent erosion or slope instabilities where indicated.

•   Installation and maintenance of drainage and retention facilities on site if necessary.

•   Seeding or planting of bare soil

•   Site plan designed to draw activity away from the riparian corridor, e.g., entrances, loading and delivery areas, noise generating activities and equipment, and activities requiring night lighting should be located on the far side of buildings, and as far as possible, from the riparian edge.

•   Any other measure reasonably necessary to achieve riparian protection.

Streets and Roads. 
Streets and roads should maintain a 100-foot separation from the edge of the riparian habitat or top of bank whichever is greater.

If it is infeasible to maintain the alignment of the road at the required minimum setback at all points, then any reduced setback
 areas should be compensated by equivalent larger setbacks at other points. At no point, should a street right-of-way be separated from the riparian habitat or top of bank by less than 75 feet. Smaller setbacks should not be approved adjacent to high quality riparian corridors.

Streetlights should be installed only on the street side opposite a riparian corridor. If lighting on the corridor side is necessary, lights should be shaded to avoid direct lighting of the corridor.

The setback area (between curb or sidewalk and riparian corridor) should be planted with native plant species. If a trail is designated along the corridor, the sidewalk and trail functions should be combined in one facility. Sidewalks should generally be omitted if not absolutely necessary.

Flood Control Maintenance Roads.

Maintenance roads required by the SCVWD for maintenance of flood control facilities should be located outside the riparian corridor but need not be setback from it.

Landscaping in Setback Areas. Riparian setback areas should be planted with native trees, shrubs and groundcovers and/or plants compatible with the particular adjacent riparian corridor classification. If the area within the riparian corridor has been graded or otherwise disturbed, it should be revegetated with native trees, shrubs, and/or herbaceous plants. Refer to Guidelines 3A and 6A and Appendices B and D for revegetation guidelines.

Structures under 3 feet in height (e.g., benches and similar structures) may be permitted within the setback area.

Fencing. If any part of a setback or adjacent area is to be the location of private outdoor activity (rear yards, recreation, parking, outdoor dining, private pedestrian paths, etc.) a minimum 3 foot high open work fence should be installed along the activity (preferable) or habitat edge. In the rare instance when single family rear yards back on to a habitat area, the property line fence may be solid.

If loading dock areas (dock and maneuvering area) or outdoor storage areas cannot be oriented away from the riparian corridors, such use areas should be screened from the riparian corridor by 7 foot high solid or semi-solid fencing plus a vegetation buffer.

Parking, Equipment Storage and Loading Areas - Commercial and Residential. 

Parking, equipment storage and loading areas should be screened by a 25-foot-wide native vegetation buffer (within the setback area) that contains plants of heights, density, and foliage characteristics to visually screen parking, equipment storage and loading areas from the corridor. Equipment storage and loading should be additionally screened by solid or semi-solid fencing. Parking lots may be screened by a combination of berms and vegetation. Paved areas should be designed to drain away from riparian corridors.

Agriculture/Horticultural. Crop and horticultural growing areas and farm roads and turn around areas should be set back at least 25 feet from the edge of the riparian vegetation (or top of bank, whichever is greater), and the area vegetated with native vegetation. Equipment and chemical storage areas should be set back at least 300 feet from the edge of the riparian corridor. Storage and transportation of hazardous materials and other potential pollutants should be in compliance with all local and state regulations. Grazing activities should be fenced and separated from riparian areas by 10 feet to avoid soil compaction and to protect the riparian corridors from direct access by livestock. (Although these guidelines for agricultural land uses are included, it is recognized that agricultural activities typically are not regulated by the City.)

Chemical Use and Storage. Any chemical which might be expected to have an adverse effect on riparian corridors should not be stored or used within 100 feet of the riparian edge. Storage and use should be designed to prevent drainage and drift to riparian corridors, 100-foot setback areas and storm drain systems. Substances such as fertilizers used to maintain permitted planting areas may be used within the 100 feet setback area but only in conjunction with a mitigation program designed to avoid any negative impacts on the riparian corridor.

Recreation Facilities. Active play areas (e.g., sports fields, recreation centers, tot lots, play equipment, multi-use courts, etc.) should be located a minimum of 100 feet from the edge of riparian vegetation. Multi-use trails should be located 10 feet from the riparian edge if feasible.

If night lighting is proposed (e.g., lighted ball fields) a larger setback (at least 200 feet) is recommended; the exact distance may need to be determined by a site-specific analysis in consultation with a qualified biologist.

Passive use areas (e.g., sitting and picnic areas, interpretive features, etc.) and similar intermittently used recreation facilities, may be located immediately adjacent to the riparian corridor, subject to site-specific design considerations, in consultation with the City and a qualified biologist. If open lawn or other non-riparian planting areas are permitted within 100 feet of riparian corridors, mitigation measures should be designed to prevent fertilizers, pesticides and herbicides from draining into the corridors.
…

� PAGE \# "'Page: '#'�'" ��Some issues and questions related to the interpretation and application of the Riparian Corridor Development Guidelines are provided below.  A mutual understanding of the intent of the Guidelines could be used to draft a community handbook that clearly explains expectations for riparian corridor protection for the average reader.





� PAGE \# "'Page: '#'�'" ��The intent of “qualified biologist” should be defined regarding area of expertise, training, etc.  In addition, CalSJ feels that it is imperative that this service is provided by a scientist or scientists who is/are independent  --  selected by the City and answerable to the City, i.e. directed by and accountable to Staff rather than to the developer.  Costs should be covered by the developer.





� PAGE \# "'Page: '#'�'" ��Setbacks definition must be clearly defined so it can be consistently applied


� PAGE \# "'Page: '#'�'" ��Location in or near Downtown San Jose should be defined and mapped.  The CalsJ position is that “Downtown” is defined as the Downtown Core.


� PAGE \# "'Page: '#'�'" ��Intent of this bullet is that the subject parcel must be no larger than one acre.


� PAGE \# "'Page: '#'�'" ��Define “lower order” clearly for community understanding of the intent of these words


� PAGE \# "'Page: '#'�'" ��define “Sites with unusual geometric characteristics and/or disproportionately long riparian frontages.”  There should be some illustrations of what an unusual geometric characteristic or disproportionately long riparian frontage might look like.


our position is that future subdivisions near riparian corridors should avoid creating parcels with unusual shape and/or long riparian frontage.


� PAGE \# "'Page: '#'�'" ��The intent of this bullet is to make sure that most parcels being redeveloped are treated like vacant land for riparian policy purposes.  If the “redevelopment”, however, is very similar to the existing use and its physical characteristics or will be more compatible with the riparian corridor AND it will have significantly less impact on the corridor, it need not conform to the 100’ setback requirement.  Our position is that the document clearly states that For a project to qualify for a reduced setback under this criteria, it must be demonstrated that it meets ALL of the impact measurements listed.  The use must be “more compatible” (need clear definition of “more compatible” as well as “compatibility of use”); the setback needs to be bigger; and the height, site coverage, mass, activity levels, noise, etc. need to be significantly smaller.  Note: housing, for example, can have more impact on riparian habitat than some industrial uses: fertilizers, dogs, and kids vs R&D park.  Should we develop benchmarks to measure impact?


� PAGE \# "'Page: '#'�'" ��-On-site or adjacent habitat restoration should not be used to justify riparian setback exemptions.  The Riparian Policy actually requires habitat restoration as a matter of course in that it requires that bare or substandard areas, both in the setback areas and the adjacent corridor, be planted with riparian vegetation, and that erosion, undesirable grading, inappropriate drainage, etc. be avoided and/or repaired as relevant.   Duckett Way is an example of a project where “restoration” was used inappropriately to justify reduced setbacks. 


-Need examples of alternate protection in lieu of 100' setback.  What is the metric for alternative protection? We need examples and metrics for alternative protection. 


� PAGE \# "'Page: '#'�'" ��it should be clearly noted that if a project qualifies for a reduced setback as one of the circumstances in the first set of bullets, that the project must meet ALL of the criteria in the second set of bullets, as well as conform to ALL of the ensuing guidelines, in order to actually get approval for a reduced setback.


� PAGE \# "'Page: '#'�'" ��How is “no reasonable alternative” defined?  There should be some criteria for making that determination and they should not overly rely on project size or finances.  Given that the property should be priced and designed to accommodate the riparian corridor and setback area, what proportion of a property is reasonable to set aside for corridor and setback purposes?  


� PAGE \# "'Page: '#'�'" ��This bullet needs clarification.  It appears to be inconsistent with the intent of this whole policy, in that it seems to accept some minor reduction of a riparian corridor.  The words “not significantly reduced” should be removed since the policy otherwise calls for absolute minimum setbacks of 30 and 50 feet, no matter what the circumstances.


-Who determines how reduced a setback can be, and who determines what “adversely impacted” means?  This person(s) must be neutral and independent.  Need a definition of “no adverse impact”.


� PAGE \# "'Page: '#'�'" ��-The use of reduced setbacks relies heavily on reports from “biologists”, “stream hydrologists” or “other appropriate professionals”.   These people have a heavy responsibility and some additional attention should be given to their qualifications, training, areas of particular expertise and, particularly, to their independence from the project developer. 


-Reports by biologists or other professionals should be subject to review and certification by qualified persons.  In-house review by a qualified professional, such as a City staff biologist, hydrologist, etc. should be a minimum requirement.  Most, if not all, other materials submitted to the City to inform its decisions are reviewed by staff or consultants with expertise in the relevant area.


� PAGE \# "'Page: '#'�'" ��-The intended meaning of “urban infill” needs to be defined here   The meaning and use of “urban infill” has been at times stretched way beyond its apparent intent. Since this Mitigations and Conditions section deals with reduced setback projects, “urban infill” obviously refers to the definition in the second bullet under Setback Exceptions.  Does it also refer to Downtown properties?  If so, this is another reason to map Downtown.  





� PAGE \# "'Page: '#'�'" ��It is CalSJ’s position that private streets are not covered by the Public streets policy, and have to follow the 100’ setback.





� PAGE \# "'Page: '#'�'" ��-It should be made clear that “smaller setback” means less than 100 feet, not less than 75 feet.  We need a recommitment to 100' setback. The smaller 75' setback should not be approved next to high quality corridors. 





� PAGE \# "'Page: '#'�'" ��SOME POINTS TO CONSIDER REGARDING HOW SETBACK EXCEPTIONS ARE CONSIDERED AND APPROVED


-It appears that some of the problems regarding how setback decisions are made are the result of the organization of the setback section.   With the exception section coming very early in the Setback Areas Guideline, the Policy document seems to be almost promoting the use of setback exceptions.  In addition, sections concerning setbacks are located in different areas of the document, and the flow is poor.  The location of the Habitat Protection Objectives (They apply in all cases.) between the Setback Exceptions section and the exception Mitigation and Conditions sections introduces some confusion about how these sections are applied.  


Guideline 1C: Setback Areas should be reorganized by moving the Setback Exceptions and the Mitigations and Conditions sections to the end of Guideline 1C, just before 2. Building and Fixtures Design, now on Page 41.  That would reduce the importance of exceptions as well as reduce the confusion about which guidelines apply where.  This change may require additional notice in the relocated exceptions sections that exception projects still need to conform to all of the other setback-related guidelines.


While we don't want to rewrite the document, is it acceptable to move paragraphs intact in order to create a better flow, as above?   We should also create bullet points and highlighted areas, so that it is easier for council to read and understand.  (Can we get some examples of these might work?)


-Flow chart/checklist needed to make sure all objectives have been met in order to grant exception.   Check lists add objectivity. 


-Need consistency in exceptions. The exceptions should not be the rule. The criteria in the Policy should be strictly adhered to. 


--Clear delineation in wording and heading organization is needed for setback exceptions and should be clarified to clearly show differences.  This could be achieved by use of different typefaces and header fonts.


-Need to address historic structures as a special buildings issue. Can we get a policy that saves historic structures, such as water towers, within riparian corridors?
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